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(1903) 188 U. S. 730, 47 L. Ed. 669, 23 Sup. Ct. Rep. 401; Fidelity Trust Co. 
v. Louisville, supra. The principal case is thus amply sustained by judicial 
authority. 



Contracts: Remedy Provided for in Compromise Agreement: Remedy 
for Fraud Inducing Compromise — Pursuant to a compromise agreement the 
plaintiff dropped from the calendar suits then pending against the defend- 
ants, who, in consideration therefor, transferred to the plaintiff their 
interest in certain lands, and agreed to procure the documents necessary to 
effect the transfer. The agreement further provided that the plaintiff, upon 
the defendants' default in performing the same, might restore the prior 
suits to the calendar. The defendants failed to keep their agreement. The 
plaintiff sues, not for breach of the compromise agreement, but for the 
alleged deceit of the defendants which had induced him to enter into the 
same and for breach of a collateral warranty as to the extent of the de- 
fendants' interests in the lands. Held: that the action would lie and that 
the plaintiff's remedy was not restricted to a restoration of the prior suits. 
Howland v. The Meximerican Company (1921) 36 Cal. App. Dec. 948. 
Hearing in Supreme Court denied Feb. 6, 1922. 

It is well settled that one party to a compromise, after the other's 
default, may waive his original cause of action and sue for breach of the 
compromise. 12 C. J. 360. Similarly, as the principal case holds, he may 
sue for the deceit which induced- the compromise (Grabenheimer v. Blum 
(1885) 63 Tex. 369) and this rule is not affected by a recital therein that 
the original cause of action may be revived upon the other party's default. 
Logically, as the English cases hold, the damages in deceit should be not 
the value of the thing promised, in this case the land, but of the thing given 
up, in this case the cause of action. In California and some other jurisdic- 
tions, however, the rule is otherwise. Hines v. Brode (1914) 168 Cal. 507, 
143 Pac. 729. In the case of a contract to convey land, where the title proves 
defective and there are no warranties, there is ordinarily no cause of action. 
If, however, there have been fraudulent representations an action for deceit 
will give damages based on the value of the land under the California rule. 



Pleading: Continuance During Pendency of Another Action — A pro- 
cured a judgment against B and B appealed. Pending the appeal, B sued 
A, who, by way of set-off, pleaded the judgment and moved for a continu- 
ance until the determination of the appeal. The motion was granted. Held: 
that the court had acted properly in that a judgment that would be res 
judicata concerning matters in a second action may be availed of by a con- 
tinuance of that second action until the adjudication of the first hearing 
became final. Houghton v. Superior Court (1922) 63 Cal. Dec. 33. 

It was early decided in California that, until judgment had been finally 
determined on appeal (Harris v. Barnhart (1893) 97 Cal. 546, 32 Pac. 589), 
or until the time for appeal has passed (Naftzager v. Gregg (1893) 99 Cal. 
83, 33 Pac. 757), it was not res judicata of the issues involved in a second 
action. Clearly, a party to that second action might avail himself of it by 
a plea in abatement (Brown v. Campbell (1895) 110 Cal. 644, 43 Pac. 12; 
Connor v. Bank of Bakersfield (1917) 174 Cal. 400, 163 Pac. 353), and prob- 



